  
SECTION 3PRIVATE 


MISCONDUCT PROCEDURES
I.
INTRODUCTION

3.1.
This guidance is issued by the Secretary of State in accordance with the provisions of section 87 of the Police Act 1996.  As such, those who are responsible for administering the procedures described in this guidance are reminded that they are required to take its provisions fully into account when discharging their functions.  Whilst it is not necessary to follow its terms exactly in all cases, the guidance should not be departed from without good reason.  This guidance is not a definitive interpretation of the relevant legislation.  Interpretation is ultimately a matter for the courts.

3.2.
Unless otherwise specified, this guidance covers the procedures to be followed for senior officers (those above the rank of chief superintendent), non-senior officers, special constables and both senior and non-senior officers serving with the National Crime Squad (NCS).  Many of the procedures that apply to special constables and non-senior officers are also applicable to senior officers, though with some necessary differences.  Some of the differences are procedural, arising from the position that the disciplinary authority for senior officers is the police authority or, in the case of NCS senior officers, the service authority for that squad.  

3.3.
Where an investigation is being conducted in respect of a senior officer under the supervision or management of the Independent Police Complaints Commission (IPCC), media and other public enquiries about the case should normally be referred to them.  Where police authorities/service authority find themselves having to field media enquiries it is important that such enquiries be referred to a single point of contact, which should normally be the Clerk.  In an IPCC supervised or managed case, the police authority/service authority should liaise with the IPCC to ensure consistency of message.  In considering the information which should be made available, police authorities need to have regard to the quasi-judicial nature of proceedings in their dealings with the media; and to be alert to the risk of prejudice to proceedings which could result from wide public discussion.  In deciding the timing and extent of information to be disseminated police authorities/service authority are urged to take legal advice.

3.4.
Legislative provision is made for oversight of the performance and conduct of special constables, non-senior officers and senior officers (of the rank of Assistant Chief Constable and above and, in the Metropolitan Police Service and the City of London Police, Commander and above).  Not included in the regulations are permanent senior and non-senior police members of the National Criminal Intelligence Service (NCIS) for which separate provision is made.

Unsatisfactory Performance Procedures – Senior Officers


3.5. 
Police authorities have the power, with the consent of the Home Secretary, to require senior officers to retire or resign on the grounds of efficiency or effectiveness under the provisions of sections 9E to 9G and sections 11 to 12 of the Police Act 1996, as amended by sections 30 to 32 of the Police Reform Act 2002.  Also, section 42 of the 1996 Act as amended allows the Home Secretary to require a police authority to exercise those powers in relation to the Metropolitan Police Commissioner or Deputy Commissioner or any chief constable.

II.  
RECEIPT OF AND ACTION ON INFORMATION
General
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It is an essential part of effective line management that managers should be aware of the conduct and performance of the individuals they manage.  It is an integral part of a line manager’s normal responsibilities to decide how to respond to any information which gives rise to concerns about an individual’s conduct or performance. Information about an officer’s conduct may come from any one of a number of sources, either internal or external.  This guidance applies to the handling of conduct issues that have come to light after 1 April 2004.  The previous guidance will continue to be relevant to those cases that are already ongoing at 1 April 2004.  In respect of initial handling and investigative procedures this guidance only applies to those cases that fall outside of the Police Reform Act 2002 (the Act) – those issues that are not public complaints (Section 12 of the Act) or recordable conduct matters (paragraph 10 and 11 of Schedule 3).  Separate guidance will be produced by the independent Police Complaints Commission covering those issues.  (An interim guide has been provided to forces until such time as the IPCC’s guidance is produced).  This guidance applies to all conduct issues and complaints, in respect of the disciplinary procedures connected with the Police (Conduct) Regulations 2004.  

3.7.
There may be cases where, although the matters are not in themselves serious, they nevertheless amount to further evidence of a pattern of apparently poor work performance on the part of the officer concerned.  In such cases, it might be appropriate to instigate the unsatisfactory performance procedures (see Section 1), although this would not be applicable to special constables and senior officers, as they are not subject to these procedures.  In a case where the officer concerned is already subject to these procedures, the further information about his or her work performance might justify moving on to the next stage in the process.  Alternatively, it might simply need to be taken into account should the officer concerned proceed to the next stage.

3.8.
In all cases (even when matters are being dealt with informally) and at each stage of a case (which includes the serving of the Regulation 9 and suspension notices), the officer concerned should be reminded that he or she has the right to seek advice from either a police staff association representative or some other appropriate body, if he or she has not already done so.  The officer concerned should also be reminded that a ‘friend’, who must be a serving police officer and not otherwise involved in the case, could accompany him or her to any meeting, interview or hearing.  The role of the ‘friend’ will be to advise and assist the officer, including speaking on the officer's behalf, producing either witnesses, witness statements or other documentation to assist the officer's case.  A ‘friend’ should be considered to be on duty when attending meetings, interviews or hearings. 

3.9.
In addition to consulting a ‘friend’ (see paragraph 3.64), the officer concerned may feel that he or she should seek legal advice, either generally or in respect of, for example, some aspect of an interview during any informal enquiries or formal investigation.  There is no objection to this.  Where this occurs during the course of an interview, it will be for the interviewing officer to decide whether to proceed with other aspects of the interview or whether to suspend the interview until the officer has been able to obtain the relevant legal advice.  

3.10.
At any stage of a case, up to and including a formal hearing, the officer concerned may submit that there are insufficient grounds upon which to base the case and/or that the correct procedures have not been followed.  It will be for the officer responsible for the relevant stage of the case to consider any such submission and determine how best to respond to it, bearing in mind the need to ensure fairness to the officer concerned. 

3.11.
In cases where it is clear that there will need to be legal arguments based, say, on the way the force or police authority/service authority have applied the procedures, consideration should be given to holding a preliminary hearing.  If the case is one in which the officer concerned has elected to be represented, the force may decide to appoint a lawyer to present its case.  For reasons of effectiveness and economy, though, the force may consider that their own need for a lawyer could be confined to the legal argument stage.   

Fast track procedures (special cases)

3.12.
Guidance on fast track procedures, which do not follow all of the procedures set out for all other cases in this Section, may be found in the Appendix to this Section.

Non-Complaints Cases 

3.13.
Where information is received other than by way of a public complaint, it will normally be for the officer’s line management to consider initially how best to deal with the matter, having regard to its potential seriousness.  In many cases an officer’s line management might consider that the matter can and should be dealt with and resolved locally using normal managerial methods, that is, words of advice backed up subsequently, where applicable, by further guidance and/or training.  In other cases local enquiries might be considered appropriate, at least as a first step.  In yet other cases it will be clear that the matter is potentially so serious that no local enquiries would be possible or appropriate and that it should be referred to the force’s professional standards/complaints and discipline department.  In such circumstances, the case should be referred to the Superintendent
 (or, where there is no Superintendent, the Chief Inspector) with line management responsibility for the particular area of work to decide whether or not it should be sent to the professional standards/complaints and discipline department
.  (For appropriate action relating to officers on central service and secondment, see Annex L.) 

3.14.
On receiving the information which gives rise to concern about a possible failure to meet the standards set out in the Code of Conduct, the line management of the officer concerned may decide that the matter is one which can and should be enquired into locally. Depending on the outcome of those enquiries, the line manager may decide that it should also be dealt with locally by means of words of advice (once the words of advice have been given, the line manager will then need to consider what else may need to be done in order to help the officer, for example, further guidance and/or training).  This would normally be because it was clear to the line manager that the matter in question was not sufficiently serious to justify formal action under the misconduct procedures.  The officer concerned will be informed of the details of the allegation or information that gives cause for concern and be given a full opportunity to respond to the allegation or information and to offer an explanation.  The officer may consult a ‘friend’ before deciding whether to respond to the allegation.  

3.15.
This paragraph must be read in conjunction with paragraph 3.8.  The officer’s line manager, having considered the matter either before or after having made preliminary enquiries, might decide that a more senior officer should be involved.  The more senior officer might decide (again, where appropriate, after making preliminary enquiries) to take no action; to arrange for the officer to receive words of advice; or to recommend that a written warning be given to the officer.  A written warning, which would be recorded and would normally have to be administered by a Superintendent or above
 (or, exceptionally where there is no Superintendent, by a Chief Inspector), may be given only where the officer concerned has admitted the failure to meet standards.  Where the officer does not admit the failure, and the case cannot be dealt with locally, a formal investigation will take place. 

3.16.
Where an officer admits a failure to meet standards which would normally be dealt with by way of written warning but already has two valid written warnings recorded, then the matter must be referred to a formal hearing.  This will apply whether or not the previous warnings related to similar conduct.  (Written warnings are valid only for twelve months, from the date they are administered.)  In such a case the officers taking the hearing would be made aware that it followed two written warnings.  Cases where an officer does not admit a failure will be referred to a formal investigation.

3.17.
Where an apparent failure to meet standards requires more investigation than can be carried out locally, or is potentially so serious that a formal misconduct hearing is likely, the line manager (or the more senior officer referred to above) should refer the case to the Superintendent (or, where there is no Superintendent, the Chief Inspector) with line management responsibility for the particular area of work to decide whether or not it should be sent to the professional standards/complaints and discipline department.  If it is so referred, the professional standards/complaints and discipline department then takes over responsibility for any further investigation and for subsequent action, including any misconduct hearing.  

3.18.
Where it is either clear from the outset or it emerges during the course of an informal investigation (or interview under the unsatisfactory performance procedures) that there is a conduct issue serious enough to warrant formal investigation and the possibility of a misconduct hearing, the informal process will not be appropriate.  If already begun it must cease immediately.  No interviews or further interviews will take place until an investigating officer has been appointed to conduct them in accordance with the guidance contained in paragraphs 3.27 to 3.31 below.

Differences in procedure for senior officers
3.19.
On receipt of a report, allegation or complaint, which indicates that a senior officer’s conduct may not have met any one or more of the standards set out in the Code of Conduct, the police authority/service may first make preliminary enquiries as to the known facts of the matter.  In making such enquiries, great care should be taken not to prejudice the position of the senior officer or any subsequent investigation or any conduct proceedings.  On completion of any preliminary enquiries, if the authority is satisfied that proceedings under Regulation 9 are not necessary, the authority may decide that no further action need be taken.  Otherwise, they must appoint an investigating officer.  The authority may decide that proceedings are unnecessary where the officer accepts that he or she committed the alleged misconduct or where the authority considers that no sanction is appropriate. 

III.   FORMAL INVESTIGATION

3.20.
Where it has been decided that a misconduct case should be investigated formally, responsibility for the investigation will normally be assumed by the professional standards/complaints and discipline department or, in the case of a senior officer, the police authority or service authority.

3.21.
The investigation should be completed as quickly as is practicable.  The investigating officer should ensure that the officer concerned is kept informed as to the progress of the investigation, particularly if there is some delay, provided that to do so would not prejudice the investigation.

Suspension and removal from normal duties

3.22.   In serious cases, it might be decided that the officer concerned should be removed from his or her normal duties or be suspended at the start of or during the course of the formal investigation or pending the outcome of criminal or misconduct proceedings. Consideration should first be given to a temporary transfer to other duties rather than suspension, which should not be used as a matter of routine. The decision to suspend should be taken only where one of the “suspensions conditions” is satisfied, namely that the presence of the officer on duty might be detrimental to or hinder an investigation or proceedings (criminal or disciplinary), or that it is in the public interest to do so.  That will normally apply only to cases where the complaint or allegation is of a serious nature, likely to result in criminal conviction or disciplinary conviction, which would be likely to lead to dismissal from the service, requirement to resign or reduction in rank.  In such serious cases, or in cases where the completion of disciplinary proceedings is necessary for the maintenance of public confidence, the public interest may require that an officer should be required to face disciplinary proceedings, notwithstanding that the officer may wish to retire from the service.  Retirement should not be a means of avoiding disciplinary action in such cases.  However, where the decision to suspend an officer in such circumstances is based on the necessity to maintain public confidence, the officer should be advised in writing of the specific factor(s) relevant to this decision.

3.23.
Where an officer is suspended this will be with pay, except where the officer is in custody following conviction, or is absent without permission or when his or her whereabouts are unknown, in which case the suspension should be without pay.  Neither removal from normal duties nor suspension implies any decision about the misconduct case.  

3.24.
Where an officer is suspended, the chief officer or police authority/service authority will ensure that the continuing need for suspension is subject to, at least, monthly reviews.  The purpose of each review will be to determine whether the conditions that required the suspension still apply.  The officer concerned should be notified of the outcome of each review.
3.25.
A police authority/service authority may also consult with Her Majesty’s Inspectorate of Constabulary for professional advice on the suspension of a senior officer.  A police authority/service authority must obtain IPCC approval before suspending a senior officer, except in urgent cases, where approval must be obtained within 24 hours of the suspension beginning.  When considering the appropriateness of suspending a senior officer, the IPCC must be satisfied that either of the “suspension conditions” is met.

3.26.
An officer ceases to hold the office of constable or, in the case of a special constable, to be a member of a police force whilst suspended.  However, a senior officer who is suspended should be supplied with such briefing documents as may help to keep his or her knowledge of policing matters up to date. This may, for example, include force orders (including policy changes), police authority minutes, Home Office circulars and other relevant briefing documents to be agreed between the police authority/service authority and the officer concerned.  The clerk to the police authority/service authority should take possession of the warrant card of a senior officer who has been suspended and return it at such time as the senior officer returns to duty.  

The investigating officer  

3.27. 
The investigating officer should be of a rank not lower than sergeant and of at least the same rank as the officer concerned
, and normally should be from a different command or unit from the officer concerned and his or her line management.  He or she should have had no previous involvement in the case or close connection with the individuals associated with the case such as might give rise to doubts about his or her impartiality.  An investigating officer from another force may be appointed where the circumstances of the case indicate that this would be appropriate.  The investigating officer’s task will be to collect evidence, and he or she will be responsible for ensuring that the investigation is carried out impartially and confidentially.  See also Annex A – Appointment of investigating officer from another force.

3.28.
In the case of a senior officer, the investigating officer must be at least the rank of the officer concerned and, unless the officer concerned is in the Metropolitan Police Service (MPS), the investigating officer must be from another force.  The exception is made for the MPS because of its size and the fact that there is not likely to be the same degree of association between senior officers.  However, when selecting an investigating officer in a MPS case, as well as not serving in the same division/directorate as the officer concerned, great care must be taken to ensure that the investigating officer has had no previous involvement in the case or close supervision with the individuals associated with the case such as might give rise to doubts about his or her impartiality.  An investigating officer from another force may be appointed where the circumstances of the case indicate that this would be appropriate.  If the matter concerns the conduct of the Commissioner of Police of the Metropolis or the Deputy Commissioner of Police of the Metropolis, the investigating officer shall be appointed by the Secretary of State.  In respect of matters concerning all other senior officers, the investigating officer shall be appointed by the police authority/service authority.  

Notification of investigation

3.29. 
The investigating officer will need to consider at the outset of the investigation whether there is any reason why the officer concerned should not be informed that an alleged failure to meet the standards set out in the Code of Conduct is being investigated. The presumption is that, regardless of whether the matter concerns a report, allegation or complaint, the officer should be notified of the investigation and the reasons for it at the outset unless it would be prejudicial to the investigation to do so.  Any decision not to inform the officer will be kept under regular scrutiny and review in order to avoid undue delay.

3.30.  
The notification of the investigation to the officer concerned will be the responsibility of the investigating officer.  Unless there are good reasons for not doing so, the officer concerned should be notified in writing of the investigation as soon as reasonably practicable and should be informed of his or her rights.  It should be made clear to the officer concerned that he or she is not obliged to say anything concerning the matter, but it may harm his or her defence if he or she does not mention when questioned or when providing a written response, something which he or she later relies on in any other subsequent proceedings under the Conduct Regulations.  The wording of the Regulation 9 Notice should be specific and clearly refer to which of the principles in the Code of Conduct may have been breached.  As soon as the officer has been notified of the investigation he or she will be given an opportunity to give his or her account of the conduct or event(s) in question, if he or she wishes to do so.  Where the officer concerned has (or should have) been notified, he or she should not be required to make a duty statement regarding the matter under investigation (this also applies where an officer has or should have been cautioned in relation to the investigation of a criminal allegation). See also Annex B – Notification of investigation to officer concerned.

3.31.
Where an officer is alleged or appears to have committed a criminal offence a normal criminal investigation will take place, with the officer being cautioned in accordance with the PACE Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers.  However, the officer need not be informed immediately of the criminal allegation if doing so would impede the criminal investigation.  Where the matter to be investigated involves both criminal and misconduct allegations, it should be made clear to the officer concerned at the start of the interview whether he or she is being interviewed in respect of the criminal or misconduct allegations.  This is due to the fact that there are different burdens of proof.  Ordinarily this would be best achieved by conducting two separate interviews, although this does not prevent an officer agreeing to the responses given in respect of the criminal interview being used in the misconduct interview.  Careful consideration should also be given as to how the information provided by the officer concerned in each interview is treated and, if necessary, appropriate legal advice should be obtained.  For example, anything said by the officer concerned in a misconduct interview under caution and used in the criminal investigation could be subject to an inadmissibility ruling by the judge at any subsequent trial.

Interviews

3.32.
The object of interviewing an officer about a possible failure to meet standards is twofold.  First, to provide the officer concerned with an opportunity to give his or her account of the matter; and, second, to enable the officer to offer any explanatory detail which might serve to explain or defend the matter.  The officer may not be compelled to answer any question put to him or her during the course of the interview.  Interviews should be tape-recorded.   

IV.  
INVESTIGATION REPORTS

3.33.
When the investigating officer has completed the investigation, or where it cannot be taken any further, he or she will submit a report to the supervising officer or the police authority/service authority.  Where it becomes clear to the investigating officer in the course of a formal investigation that the allegation is ill-founded, or that the effort in pursuing it would be disproportionate, it is open to the investigating officer to prepare an early report recommending to the supervising officer or police authority/service authority that it is not worth pursuing the matter further. 
3.34.
The report should include a short statement of the original allegation or information, a summary of events, the conclusions drawn and the recommendations for future action.  The report should contain all material relevant to the question of whether the officer has performed his or her duty in accordance with the standards set out in the Code of Conduct, as well as examine any matters relevant to the criminal law, and should include any medical or welfare considerations which may have had a bearing on the officer's behaviour at the time.  Copies of all statements or other documents obtained by the investigating officer should be attached to the report.

3.35.
It may at times be proper and appropriate to disclose to an accused officer in misconduct proceedings (or to his or her ‘friend’ or legal representative) material in an investigation report which could assist in demonstrating the officer's innocence or in mitigating any sanction which may be imposed.  Such an occasion might arise where misconduct proceedings are started where an investigating officer has recommended none or has recommended that factors mitigating the accused officer’s culpability be taken into account before a decision is made to start misconduct proceedings.

Consideration of investigation report

3.36.
On receiving the investigation report, the supervising officer
 or the police authority/service authority will need to consider whether the officer’s conduct, as disclosed by the investigation, appears to have fallen below the standards as set out in the Code of Conduct and, if it does, what would be the most appropriate way to deal with the matter.  Where a decision is taken that there should be no further action, the officer concerned should be informed of this in writing.  Criminal matters will be the subject of a report to the Crown Prosecution Service (CPS) in accordance with the relevant statutory provision.

3.37.
Where information from a source other than a report indicates that an officer may have committed a criminal offence and ought to be charged with it, the case should be referred to the CPS for advice, even though the circumstances of the offence have in any case required a charge to be preferred forthwith. 

3.38.
Misconduct proceedings will almost always be deferred until after the completion of any related criminal proceedings against the officer concerned.  However, there may be exceptional circumstances – for example, in special cases where the fast track procedure is invoked (for which guidance is provided in the appendix to this Section) or where the defence to the criminal charge is in itself an admission of misconduct – where this would not be appropriate.  In these exceptional cases it would be appropriate for the misconduct proceedings to take place in advance of the criminal proceedings.  However, where the criminal proceedings relate to conduct which is the same as that for which misconduct proceedings are being brought, it is essential that the misconduct proceedings do not prejudice the outcome of the criminal proceedings.  It would be appropriate to proceed with misconduct action in such a case, prior to the completion of the criminal proceedings, only where the officer’s representative has been informed and the CPS has no objections, and where there was no other reason to believe that the criminal proceedings might be prejudiced by the instigation or continuation of misconduct proceedings.  

3.39.
Whether or not there are criminal proceedings, all cases will need to be considered individually and discretion should be used when deciding whether a particular case requires a formal misconduct hearing.  In deciding whether a hearing is required, it will be necessary to consider the seriousness of the possible failure to meet standards and whether there is any evidence that it arose, for example, through inadequate training or knowledge.  Where an officer has declined to answer questions when being interviewed this in itself should not be considered as evidence of a possible failure to meet standards: the evidence available will need to be considered to be sufficient, in its own right, before a decision is taken to hold a formal hearing.  Similarly, any misleading statement contained in a response by an officer to the notification of investigation, or in any written or oral statement made earlier, should not in itself normally be considered as evidence of a failure to meet standards.  However, where such a misleading statement is of greater seriousness than the original conduct in question (for example, if it is intended as a means of falsely implicating another officer) it would be reasonable to take account of it in reaching any decisions regarding the officer's conduct.

3.40.
A previous acquittal in criminal proceedings in respect of an allegation which is the subject of disciplinary proceedings is a relevant factor which should be taken into account in deciding whether to continue with those proceedings.  

Relevant factors in deciding whether to proceed with disciplinary proceedings include the following, non-exhaustive, list:

(a) Whether the allegation is in substance the same as that which was determined during criminal proceedings.

(b) Whether the acquittal was the result of a substantive decision on the merits of the charge (whether by the judge or jury) after the hearing of evidence.

(c) Whether significant further evidence is available to the tribunal, either because it was excluded from consideration in criminal proceedings or because it has become available since.

Each case will fall to be determined on its merits and an overly-prescriptive formula should not be adopted.

It may further be unfair to proceed with disciplinary proceedings in circumstances where there has been a substantial delay in hearing disciplinary proceedings by virtue of the prior criminal proceedings.  Regard should be had in this respect to such factors as

· the impact of the delay on the officer (including the impact on his health and his career)

· whether the delay has prejudiced his defence in any disciplinary proceedings

· whether there will be a further substantial delay whilst disciplinary proceedings are heard (including the impact on that delay).
3.41.
Where an officer has been found guilty of a criminal offence there is discretion whether or not to institute misconduct proceedings.  Generally speaking, the officer having been sentenced by the court, the only matter outstanding is his fitness for the responsibilities of his rank or as a member of a police force.  There may be cases where some lesser sanction than dismissal or reduction in rank, such as a fine, reprimand or caution would be appropriate.  In some cases involving conviction of relatively minor offences, however, no misconduct proceedings need be taken.  In particular, in the case of minor traffic and other offences, where the officer’s fitness for the responsibilities of his rank or as a member of a police force is not in question, misconduct action might only rarely be necessary.

3.42.
Where the conduct under investigation is in substance the same as a criminal charge and where a decision has been taken by the CPS not to proceed with that charge because of insufficiency of evidence, it will be relevant to take such a decision into account when considering whether it is appropriate to institute misconduct proceedings.

Timing of investigations

Criminal proceedings
3.43.
Special considerations arise in regard to the timing of an investigation of a complaint against a police officer where the complaint is related to some aspect of pending criminal proceedings against a member of the public; for example, against the complainant or the complainant’s associates.  There may also be difficulty in investigating a complaint where the related trial has been completed but an appeal is pending.  Consultation with the CPS on the handling of cases of special difficulty is unaffected by this guidance.

3.44.
There will be rare and exceptional occasions when the investigation into possible misconduct is taken forward while criminal proceedings are in progress.  Where the investigation brings to light any material which is likely to assist a complainant or any other person in defending criminal proceedings, or which suggests that such proceedings are unsafe or ill-founded, the relevant material should immediately be drawn to the attention of the CPS (headquarters).  This also applies where there is an outstanding appeal.  Where the information calls into question the safety of a conviction where the proceedings, including any appeal, are completed, the information should be reported to the Criminal Cases Review Authority.

Action on investigation report

3.45.
Following consideration of the investigation report, it might be decided that a formal hearing was not required but that it would be more appropriate for the matter to be dealt with by the officer’s line management by way of words of advice.  There might also be cases, where the officer admitted the failure to meet the standards set out in the Code of Conduct, in which it would be appropriate for a Superintendent (or above) to administer a written warning to the officer, in line with the guidance given in paragraphs 3.15 and 3.16 above (see also Annex C – Written warnings in complaints cases).  In some cases it may be decided that no further action should be taken, and the officer should be informed in writing accordingly.  

3.46.
Other than in a case where two written warnings have already been given, there will generally be little value, where the officer admits the failure to meet standards, in holding a formal hearing unless the failure to meet standards is considered to be such that some sanction, other than a reprimand or caution, would be appropriate.  In all other cases, line managers should normally deal with the matter, including, where appropriate, by arranging for the officer to receive a written warning (in line with the guidance contained in paragraphs 3.15 and 3.16 above).

Conclusion of the matter without a hearing – senior officers
3.47.
This paragraph and paragraph 3.48 are applicable when an investigation under Regulation 8(4) has taken place.  If the officer concerned accepts that his or her conduct did not meet the appropriate standard, the police authority/service authority may impose one of the sanctions set out in paragraph 3.88 without a hearing or may, if it considers that the matter does not justify the imposition of a sanction, conclude the matter at their discretion.

3.48.
In cases where the officer concerned does not accept that his or her conduct fell below the appropriate standard and the police authority consider that, even if the conduct in question were to be found to have fallen below the appropriate standard, the imposition of a sanction would not be justified, the police authority/service authority may deal with the matter according to its discretion.  Such discretion could include offering appropriate advice to the senior officer.

V.  
FORMAL HEARINGS

Appointment of case officer/independent solicitor

3.49.
Where it is decided that a hearing should be held, the first step will be for the supervising officer to nominate an officer (normally from the professional standards/complaints and discipline department) to be the case officer.  The case officer will be responsible for putting together the material that is to be presented to the hearing, and for making the necessary arrangements for the hearing.  The investigating officer may be nominated as the case officer, if this is thought convenient, although there may be cases where it is appropriate for these roles to be separated.  In the case of a senior officer, the police authority/service authority should instruct an independent solicitor
 to notify the officer concerned in writing that the case is being referred to a hearing and specifying the alleged conduct and the relevant part of the Code of Conduct to which the alleged conduct relates.

Appointment of presenting officer

3.50.
An officer, normally of no lower rank than sergeant, will also need to be appointed to act as the presenting officer at the hearing.  The presenting officer’s role is to help the officers taking the hearing to establish the facts of the case; he or she will not act as a prosecutor.  Although the roles of the case officer and presenting officer are different, they may be undertaken by the same officer.  In the case of a senior officer, the case shall be presented by the independent solicitor indicated in regulations 14(4) and 24, and referred to at paragraph 3.49, or by some other independent solicitor.  However, the independent solicitor may, if he so wishes, instruct an advocate for the hearing itself, and this advocate may be a barrister.
Notifying the officer concerned

3.51.
The case officer/independent solicitor will notify the officer concerned that a decision has been taken to hold a formal misconduct hearing.  This notification will be in writing and will include:

(a)  
the time(s), date(s) and place(s) of the alleged misconduct;

(b)  
details of the behaviour or actions which is/are alleged to have breached the standards set out in the Code of Conduct; and

(c)  
the particular section(s) of the Code of Conduct that the officer concerned is alleged to have breached.

3.52.
The case officer/independent solicitor should arrange for the officer concerned to receive copies of all statements, documents or other material obtained by the investigating officer (including any which relate to the officer’s character) which appear to him or her to be relevant to the case, whether or not they are to be used in support of the presenting officer’s case at the hearing; any evidence that is to be given at the hearing by the officer’s line management: and copies of the papers that are to be supplied to the officer taking the hearing prior to the hearing (see paragraph 3.59 below).  In addition the officer concerned should be supplied with a schedule detailing which other witnesses have been interviewed or who have provided statements, as well as a schedule setting out the categories of other material not already disclosed with sufficient precision as to enable the accused officer to assess the relevance of such material, to which the officer will have access.  

3.53.
Nothing in the above paragraph is to be taken as requiring the disclosure in any form of material which, in the view of the case officer/independent solicitor, would significantly prejudice other current investigations or investigations that may be conducted in the future, or that is the subject of public interest immunity.

3.54.
Within 14 days of the receipt of these papers the officer concerned must indicate whether he admits or denies the failure to meet standards.  Thereafter, the case officer/independent solicitor will notify the officer concerned of the time and date of the hearing.  This should be done at least 21 days before the date of the hearing.  In a complex case it would be appropriate to consider giving a longer period of notice.  It is clearly desirable, once the decision to hold a hearing has been taken, for the hearing to take place as soon as possible thereafter.

Joint hearings

3.55.
Cases will arise where two or more officers are to appear before a hearing in relation to apparent failures to meet the standards set out in the Code stemming from the same incident.  In any such incident, each officer will most likely have played a different part and any misconduct will be different for each officer involved.  In some circumstances it may be considered necessary to deal with all the cases together in order to disentangle the various strands of action, and this might extend to the holding of a single hearing.  However, any request from the officers concerned for separate hearings should normally be granted unless it is clear that a joint hearing is necessary for the proper examination of the incident in question and that such a hearing can be held without causing injustice to any of the individual officers.  Where a joint hearing is held it will be the duty of the officers taking it, once the outline of events is clear, to consider each officer individually and deal with him accordingly.

Legal representation

3.56.
Where the supervising officer has decided that a hearing should be held, consideration will then need to be given as to whether the hearing is likely to want at its disposal the sanctions of dismissal, requirement to resign or reduction in rank.  In the case of a senior officer, the police authority/service will need to decide whether a tribunal should have available the sanctions of dismissal or requirement to resign when making a recommendation to the police authority/service on the sanction that it should impose.  If such sanctions are to be made available, the officer concerned must be given the opportunity to elect to be legally represented at the hearing, at the same time as he is notified of the decision to hold a hearing under regulation 14.  The officer will be required to indicate his decision on the matter of legal representation within 14 days of receiving the notification of the decision to hold a hearing or of receiving the copies of the papers for the hearing, if this is later.  If the officer fails within this period, without reasonable cause, to indicate his decision, this will be taken as indicating a decision not to be legally represented.  See Annex D – Legal representation.

3.57.
Where the officer concerned is not a senior officer and is to be legally represented at a hearing, the case to be put to the hearing may be presented by a lawyer, who would assume the role of presenting officer and carry out that role as if it was being performed by a police officer.  The lawyer can be a force solicitor and is not an independent solicitor as defined for senior officers.  The lawyer would not act as prosecutor.  Where an officer has given notice that he wishes to be legally represented, but in the event is not so represented, the case against him may still be presented by a lawyer.  However, forces may consider that their own need for representation by a lawyer could be restricted to dealing with any legal arguments, normally dealt with in the first stages of a hearing (see also paragraph 3.66).

3.58.
Where the officer concerned is a senior officer, the independent solicitor indicated in Regulation 14 (and 24) is the person who is personally required to give notice of, and present, the case.  However, the independent solicitor may, if he or she so wishes, instruct an advocate for the hearing itself, and this advocate may be a barrister.  The senior officer concerned may conduct his or her own case in person, or it may be conducted by a legal representative.  
Documents for hearing 

3.59.
Where the officer concerned admits the failure to meet standards the case officer will prepare a summary of the facts of the case.  A draft of this summary will be made available to the officer concerned at least two weeks before the hearing, seeking agreement to it within one week.  Any disagreement with the contents of the summary must be recorded.  Where the officer concerned does not admit the failure to meet standards no such summary will be prepared.  Where an officer is considered to have failed to meet standards in more than one respect and, for example, admits one failure but not another, the case should proceed as if the officer had admitted none of the failures.

3.60.
The papers that will need to be circulated in advance to the officers taking the hearing will depend on whether the officer admits or denies the failure to meet standards. Where the officer denies the failure, the officers taking the hearing will be given a copy of the document which notified the officer concerned of the decision to hold a hearing under regulation 14, which will set out only the allegation(s) against the officer concerned.  Where the officer admits the failure the officers taking the hearing will, in addition, receive a copy of the summary prepared by the case officer together with any response from the officer concerned.

Appointment of officers to take the hearing – special constables and non-senior officers

3.61.
Hearings will be presided over by an officer of at least the rank of an Assistant Chief Constable, with two officers of Superintendent rank acting as assessors
.  Where the officer concerned is a Superintendent or Chief Superintendent, the two assessors will be Assistant Chief Constables (or MPS Commanders) from outside the home force
.  None of the officers taking the hearing should have had any previous involvement in the case and nor should they have so close a connection with the officer concerned as might give rise to suspicions of bias.  In a case where the hearing arises from a complaint or conduct matter which has been investigated under paragraphs 17 (IPCC supervised investigation), 18 (IPCC managed investigation) or 19 (IPCC independent investigation) of Schedule 3 to the Police Reform Act 2002, the hearing will include an independent member who will replace one of the two assessors and not the presiding officer.  The independent member will be selected by the police authority for the force concerned from a list of candidates that it maintains.  The presiding officer, in conjunction with the two assessors (or with one assessor and one independent member) will be responsible for the conduct of the hearing, the determination of the hearing and the decision as to outcome.  If there is a difference of view between the officers taking the hearing, the decisions of the hearing will be based on a simple majority vote between them.  See also Annex E – Officers appointed to conduct hearings.

Appointment of officers to take the hearing – senior officers

3.62.
A hearing will be conducted by a tribunal comprising a lawyer selected and appointed by the police authority/service authority from a list nominated by the Lord Chancellor (supplied by the Home Office).  Assisting this person will be an assessor who must be a former or current chief officer other than an inspector of constabulary or a chief officer or former chief officer of any force under whom the officer concerned has served as a senior officer in the previous five years.  The police authority/service authority may also appoint another assessor.  This might be someone who has relevant experience or particular relevant knowledge but may not, though, be a member or employee of the police authority/service authority or local authority for the officer concerned.  There is no provision for an ‘independent member’ to sit on a hearing for a senior officer in a complaint or recordable conduct matter, as the person conducting the hearing is already independent of the police.

Witnesses

3.63.
Prior to the hearing the presenting officer will decide which witnesses to call.  The officer concerned may agree to the reading of statements from witnesses whose evidence is not in dispute, but it is preferable for witnesses to be heard rather than written statements relied upon.  Any witnesses called to give evidence to the hearing may be subject to examination and cross-examination (see also Annex F – Evidence at hearings).  It is good practice to give reasonable notice of witnesses to be called.  (The officer concerned will be given the opportunity to say whether he wishes the case/presenting officer to call any witnesses and, if so, which.)  See also Annex G – Witnesses.

The ‘friend’

3.64.
Whether or not the officer is to be legally represented he should be reminded at an early stage of the right to be accompanied to the hearing by a ‘friend’ or, where applicable, a legal representative.  The role of the ‘friend’ or legal representative will be to advise and assist the officer concerned, including speaking on the officer’s behalf, calling and/or questioning witnesses, and/or producing witness statements, other documentation or exhibits to assist the officer’s case.  Both the ‘friend’ and the officer concerned should be given adequate duty time to prepare for the hearing (at which the ‘friend’ may wear plain clothes). 

Purpose and conduct of hearing 

3.65.
The purpose of the hearing or, in the case of a senior officer the tribunal, is to review the facts of the case, listen to and (if appropriate) question the officer concerned and, where applicable, any witnesses who may be called, and decide the outcome of the case.  It will be for the presiding officer to determine the course of the hearing, in accordance with the principles of natural justice and fairness.  The officer’s ‘friend’ and/or legal representative may speak on the officer’s behalf and the presiding officer will, at all stages of the hearing, give the officer concerned the opportunity to speak personally.

3.66.
In cases where there are to be legal arguments based on, for example, the way the procedures have been applied during the course of the investigation, it is normally advisable to dispose of these at the start of the hearing as far as is possible.  The parties may find it helpful to submit written skeleton arguments, to each other and to the tribunal or officers conducting the hearing, in readiness for this part of the proceedings.  In the event that, whether in the light of skeleton arguments or after hearing oral arguments, the tribunal or presiding officer decides that he or she needs to obtain legal advice, this advice may be provided in private but should in due course be summarised to the parties concerned at the hearing.

3.67.
The officer concerned will, throughout the hearing, be given the opportunity to speak personally, or have his or her ‘friend’ or legal representative to do so on his or her behalf, and may be called upon to give his or her account of the events in question, though he or she may not be compelled to do so.  Where evidence is given at the hearing that the officer concerned, at any time after being served the regulation 9 notice, on being questioned by the investigating officer failed to mention orally or in writing any fact relied on in his or her defence at that hearing, being a fact which in the circumstances existing at the time the officer concerned could reasonably have been expected to mention when questioned or when making a statement, the tribunal or officers conducting the hearing may draw such inferences from this failure as appear appropriate.         

3.68.
Hearings, or in the case of senior officers, tribunals, will be conducted in two parts.  The first part of a hearing/tribunal will consider the incident(s) and/or action(s) which gave rise to concerns about the officer’s conduct, and will end with a decision as to whether the officer’s conduct fell below the standards set out in the Code of Conduct.  If the officers taking the hearing/tribunal decide that there has been no failure to meet the standards in the Code the officer should be told that this is the case, the hearing/tribunal should be concluded and no entry should be made in the officer’s personal record.  

3.69.
If the tribunal or officers taking the hearing find that the officer’s conduct did fail to meet the standards, the second part of the hearing will determine, or in the case of a senior officer recommend, the appropriate outcome.  Where the officer concerned admits the failure to meet the standards in the Code the tribunal or officers taking the hearing may, if they wish, dispose of the case without hearing witnesses, the facts of the case being outlined by the presenting officer, although they should agree to any request from the officer concerned for witnesses as to mitigation, character and antecedents to be heard.  In considering the question of outcome, the tribunal or officers taking the hearing will need to take into account any aggravating or mitigating factors and have regard to evidence as to the officer’s character and record of service.

3.70.
A verbatim record of the proceedings at the hearing must be taken, normally by means of a tape-recording.

Attendance of complainant/interested parties and others at a hearing

3.71.
With the possible exception of complaint or recordable conduct cases, hearings will be conducted in private.  However, a presiding officer may, at his or her discretion and with the consent of the officer concerned, permit other persons to be present if there is good reason to believe that their presence would be beneficial (e.g. for monitoring or training purposes).  In addition, there may be cases where it would be appropriate, again at the presiding officer’s discretion, to allow witnesses and other individuals to be accompanied to the hearing by a friend or relative. The presiding officer should, in normal circumstances, permit the officer's spouse or partner to attend a hearing unless there are compelling circumstances to suggest otherwise.  See also Annex H – Other persons who may attend hearings.

3.72.
Where a hearing stems from a complaint by a member of the public or recordable conduct matter, the complainant or interested party may be present if he or she wishes throughout the hearing and until a finding is reached; provided that, if he or she is to be called as a witness, he or she should not be allowed to attend before this point.  Each complainant or interested party may be accompanied by up to three other persons, although the presiding officer or tribunal, in the case of a senior officer, can allow more if it is considered appropriate to do so.  The same rules and restrictions will apply.  

3.73.
In the case of a complaint or recordable conduct matter, any member of the IPCC is entitled to attend the hearing.

3.74.
The presiding officer or tribunal may require any member of the public present to withdraw if evidence is to be given which, in the presiding officer’s or tribunal’s view, might disclose information which ought not to be disclosed to a member of the public.  In addition, any members of the public present will be required to withdraw once the hearing has decided that the case against the officer concerned has been established and before it moves on to consider the question of outcome.  This requirement will not apply to any IPCC observer at the hearing.

Presence of officer concerned 

3.75.
It is not necessary for the officer concerned to be present at the hearing for it to be valid.  If the officer concerned fails to appear at a hearing without prior warning or without reason being given sufficient to excuse his or her absence, the hearing may proceed and decisions be made in the officer’s absence.  It will be for the presiding officer or tribunal to decide in such a case whether to proceed or to adjourn the hearing to another date.  See paragraph 3.77 to 3.79 below.

Attendance at hearings – Ill health

3.76.
Attendance at a hearing is not subject to the same considerations as reporting for duty and the provisions in the determination of sick leave made under regulation 33 of the Police Regulations 2003 do not apply.  An illness or disability may render an officer unfit for duty without affecting his or her ability to attend a hearing.  However, if the officer concerned is incapacitated there is no objection to the hearing being deferred until he or she is sufficiently improved to attend.  A hearing will not be deferred indefinitely because a sick officer is unable to attend, although every effort should be made to enable the officer to attend if he or she wishes to be present. For example:


(a)  
if the officer suffers from a physical injury – a broken leg, for instance – it may be possible to hold the hearing at a location convenient to him or her;


(b)  
the acute phase of a serious physical illness is usually fairly short-lived, and the hearing may be deferred until the officer is well enough to attend.

Hearings held in the absence of the officer due to ill health

3.77.
Where, despite reasonable efforts having been made, the officer persists in failing to attend the hearing or maintains his or her inability to attend, the presiding officer or tribunal should consider whether to proceed in the absence of the officer concerned.  The presiding officer or tribunal must judge what is the appropriate course of action in the circumstances of the case.  In cases where an officer’s medical condition is such that medical retirement becomes a consideration, medical retirement should not be a means of avoiding disciplinary action.

3.78.    
Where medical retirement has to be considered by the police authority, the hearing should be adjourned while the question of permanent disablement is put to a selected medical practitioner.  A report of permanent disablement need not result in medical retirement.  Under Regulation A20 of the Police Pensions Regulations the police authority has the discretion, after considering all the circumstances, not to opt for such a course.   

3.79.    In cases where:


(a)
the conduct in question is likely to result in dismissal, requirement to          resign or reduction in rank, or


(b)
the completion of disciplinary proceedings is necessary for the maintenance of public confidence, if the public interest in completing the proceedings will outweigh the significance of the officer’s medical condition,

it may be necessary for the hearing to be held in the absence of the officer concerned.  However, where (b) above in this paragraph is the reason for progressing a case in this manner, the officer should be advised in writing of the specific factor(s) relevant to this decision.
VI.  
OUTCOMES OF HEARINGS

Burden and standard of proof

3.80.
There will, essentially, be three issues for the hearing to decide; what actually happened on the occasion in question, did the officer’s conduct on that occasion fail to meet the standards set out in the Code of Conduct and, if so, what should be done about it?  In considering the first two of these issues, the officers or, in the case of a senior officer, the tribunal taking the hearing will make every effort to discover the truth and to assess the situation impartially. Their consideration of the issues before them will involve a number of factors, only some of which may require individual actions on the part of the officer concerned to be established.

3.81.
In deciding matters of fact the burden of proof lies with the presenting officer and the misconduct hearing/tribunal must apply the standard of proof required in civil cases, that is, the balance of probabilities.  Conduct will be proved on the balance of probabilities if the adjudicator is satisfied by the evidence that it is more likely than not that the conduct occurred. The more serious the allegation of misconduct that is made or the more serious the consequences for the individual which flow from a finding against them, the more persuasive (cogent) the evidence will need to be in order to meet that standard.  
3.82.
Misconduct hearings/tribunals should always bear in mind the fact that police officers are required to deal with people who may have a particular motive for making false allegations against them.  An officer facing serious consequences is entitled to expect a hearing/ tribunal to give very careful consideration to the evidence before an allegation is found to be proved, and tribunals should always look for other evidence which supports that given by a complainant.

3.83.
Where the officers or tribunal taking the hearing decide that the officer concerned has acted in a way which falls below the required standards, they will then need to consider how best to deal with the matter.  In considering this question, the hearing will have regard to the officer’s record of police service as shown on his or her personal record (normally with oral evidence being given by the Superintendent or Chief Inspector with management responsibility for the unit in which the officer concerned works), and will take into account any mitigating or aggravating factors.  

3.84.
Evidence given by the line manager will normally include details of the officer’s current work performance, and care must be taken to ensure that any such details are relevant to the issue before the hearing/tribunal, accurate and known to the officer.  The evidence given by the line manager should cover all relevant matters, including those that are to the officer’s credit, and must be fair and accurate.  The officer who is to present the evidence should therefore exercise considerable care in its preparation and, in particular, should ensure that nothing is included in the evidence which cannot be substantiated.  The evidence should not include details of any misconduct matters that have been expunged from the officer’s personal record, details of informally resolved complaints or other misconduct matters that are not formally recorded on the officer’s personal record.  

3.85.
In addition, the officer concerned or his or her ‘friend’ (or legal representative) will be given the opportunity to make representations on the question of the most appropriate way of disposing of the case and to produce witnesses as to the officer’s character, whether or not witnesses have been heard in the main body of the hearing.  

3.86.
Where an officer has mounted a defence of public interest disclosure, the hearing/tribunal should have regard to whether the correct procedure was followed. 

Range of sanctions – special constables and non-senior officers

3.87.
The officers conducting the hearing may record a finding that the conduct of the officer concerned failed to meet the appropriate standard and take no further action or impose one of the following sanctions:


(a)
dismissal - effective immediately;


(b)
requirement to resign – either immediately or after such other period as the tribunal may specify;


(c)
reduction in rank - effective immediately;


(d)
fine - of not more than 13 days’ pay recoverable over a minimum of 13 weeks (not in the case of a special constable);


(e)
in the case of a special constable only, suspension for a period of up to three months;


(f) reprimand - which would be recorded in the officer’s personal record; 


(g)
caution - which would not be recorded in the officer’s personal record.

Range of sanctions – senior officers

3.88.
The full range of sanctions available for the recommendation of a tribunal is

(a) dismissal – effective immediately;

(b) requirement to resign – either immediately or on such date as may be specified in the tribunal’s recommendation;

(c) fine – of not more than 13 days’ pay recoverable over a minimum of 13 weeks;


(d)
reprimand – which would be recorded in the officer’s personal record.

Drink driving convictions

3.89.
In cases involving a conviction for a drink-driving offence guidelines have been agreed with ACPO and are at Annex N. They should be taken into account before a sentence is imposed in cases where there is a conviction for driving whilst over the limit.

Fines

3.90.
The maximum financial penalty an officer can incur is a fine not exceeding 13 days’ pay (Regulation 35(6) refers).  However, dependent upon the severity of the matters a hearing can impose, or in the case of a senior officer a tribunal recommend, a fine sanction of up to 13 days’ pay on each charge, which would have the effect of running ‘concurrently’.  For example, in a suitable case (say one where more than one charge merited a fine of 13 days’ pay) a misconduct hearing/tribunal could impose/recommend an overall fine of 13 days’ pay, which was not attributed to, or divided between, the individual charges.  In doing so, the misconduct hearing/tribunal would declare that they found each charge individually merited a fine of 13 days’ pay and, but for the statutory restriction, they would have imposed this for each charge.  Alternatively, a misconduct hearing/tribunal may consider that, say, two charges justified fines of 10 days’ and 13 days’ pay respectively.  A single fine of 13 days’ pay would be imposed/recommended and if the conviction for the second charge (but not the first) was later overturned at, in the case of a non-senior officer, a chief officer’s review, the officer concerned would be liable to a fine of 10 days’ pay.  If instead the conviction for the first charge was overturned (but not the second), the officer would be liable to a fine of 13 days’ pay.  This approach will ensure that a misconduct hearing/tribunal can treat each charge on its individual merits and, if the conviction for one charge is overturned at a chief officer’s review, the officer concerned would still be liable to pay whatever fine was merited by the remaining convictions.    

Notification of decision – special constables and non-senior officers

3.91.
The officers taking the hearing will retire or, if necessary, adjourn the hearing (normally only overnight) in order to consider their decisions.  The officer concerned will be informed of the hearing’s decisions orally, in person, by the presiding officer.  He or she will then be notified in writing by the presiding officer of the decisions of the hearing not more than three days after the completion of the hearing.  Together with this notification, the officer will also be informed of the right to seek a Chief Constable’s review of the decisions of the hearing.  The notification of the decisions of the hearing will be accompanied by a copy of the presiding officer’s account of the hearing’s conclusions about the failure to meet standards, its views on any mitigating or aggravating factors, and the reasons for the decisions of the hearing as to finding and outcome.

Notification of decision – senior officers

3.92.
The tribunal taking the hearing will retire or, if necessary, adjourn the hearing (normally only overnight) in order to consider its decision.  As soon as possible after the hearing, the tribunal will submit a report to the police authority with its finding.  It will also make a recommendation as to the sanction that should be imposed.  The decision as to sanction, though, is for the police authority/service authority.  The tribunal will also send a copy of its report to the officer concerned.

3.93.
On receipt of the tribunal’s report, the police authority/service authority shall decide whether to dismiss the case or:

(a) to record a finding that the conduct of the senior officer concerned failed to meet the appropriate standard but to take no further action: or


(b)
to record such a finding and impose a sanction, as specified at Regulation 35(3) and at paragraph 3.88 of this guidance.

Adjourned hearing

3.94.
If a hearing/tribunal is adjourned those conducting it should not discuss the details of the case with anyone else, whether connected with the case or not.  It is only in this way that the impartiality of the proceedings can be seen to be protected adequately.

Expenses of a hearing – senior officers
3.95.
All the expenses to the officer concerned of a hearing shall be met out of the police fund or, as the case may be, the National Crime Squad service fund.  Although this includes any costs incurred preparing for the hearing itself it will be for each police authority, or service authority in the case of a National Crime Squad officer, to decide whether or not a particular expense can legitimately be said to be ‘expenses of the hearing’ under Regulation 39(1).  

VII. 
AVENUES OF APPEAL

Chief Constable’s review – special constables and non-senior officers only

3.96.
An officer has the right to require the decisions of the hearing to be reviewed by his or her Chief Constable.  The request for a review should be made within 14 days of the written notification of the hearing's decision, and should be accompanied by written grounds in support of the request.  See Section 4.

Appeal to Police Appeals Tribunal – non-senior officers
3.97.
An officer who has been dismissed, required to resign or reduced in rank following a hearing and the Chief Constable’s review will have a right of appeal to a Police Appeals Tribunal, in accordance with the provisions of section 85 of the Police Act 1996.  See Section 5.  Special constables do not have access to a Police Appeals Tribunal.  

Appeal to Police Appeals Tribunal – senior officers
3.98.
Senior officers who have been dismissed or required to resign are entitled to appeal against misconduct decisions made against them to a Police Appeals Tribunal, in accordance with the provisions of paragraph 85 of the Police Act 1996, which does not allow for such an appeal to be made in respect of a fine.  Such Tribunals are provided for under section 85 of and Schedule 6 to the Police Act 1996, and the Police Appeals Tribunals Rules 1999 set out the formal requirements of the appeals system.  The procedures for such appeals as they apply to non-senior officers are set out in Section 5 of this Guidance.  Differences for senior officer appeals are as set out below.

3.99.
Paragraph 1(1) of Schedule 6 to the Police Act 1996 states that a Police Appeals Tribunal for a senior officer’s appeal is to be set up by the Home Secretary and will comprise three members: a lawyer chairperson; a member of a police authority; and a former Inspector of Constabulary or former Commissioner of the Metropolitan Police.  The chairperson should clearly be a different person from the lawyer who conducted the misconduct hearing.  The police authority member may not be a member of the senior officer’s parent force’s police authority.  The former Inspector or former Commissioner may be appointed only if they retired less than five years previously. 

3.100.
In view of the ‘home’ police authority/service authority’s role in managing an appeal by a senior officer, the authority must appoint one of their number to act as the respondent: this may, for example, be the Clerk to the police authority or the police authority’s solicitor, but not the independent solicitor.  That person will not be involved in the process of the appeal, such as considering requests for extensions of time.

3.101.
On the conclusion of an appeal, copies of the tribunal’s report and the record of any order made should be sent to the relevant police authority/service authority and to the Home Secretary.

VIII.  
RECORDS

3.102.
Where an officer is found not to have fallen below the standards set out in the Code of Conduct, or receives a caution from a hearing, or the hearing decides to take no action, no entry should be made in the officer’s service record.  Where a record is made of the outcome of any misconduct hearing it will be expunged from the officer’s service record after a period of three or five years, depending on the punishment imposed (regulation 15(3) of the Police Regulations 2003 refers).  Records of written warnings will be expunged after 12 months.  Where written warnings or the outcome of any misconduct hearings have been expunged from an officer’s service record they should not be referred to in any future misconduct proceedings.

Misconduct books

3.103.
Regulations require that each force keeps a record of misconduct hearings held to deal with alleged breaches of the Code of Conduct, including the outcome of any such action.  Forces may also wish to keep records of other action taken which falls short of formal proceedings.

Records of Police Officers' fingerprints

3.104.
The Police Regulations 2003 provide for records to be kept of the fingerprints of all serving police officers. But it should be clearly understood that this provision is made solely for the purpose of eliminating the fingerprints of police officers at the scenes of crimes; this fingerprint collection is not to be used in order to provide evidence in any disciplinary proceedings brought against a member of a police force. In the majority of cases where fingerprint evidence is desirable, it will probably be following a criminal investigation when fingerprints will have been taken during the course of that enquiry and will be available as evidence. 

Appendix to Section 3

FAST TRACK PROCEDURES (SPECIAL CASES)
Introduction

1.
The following paragraphs provide guidance on the operation of the fast track misconduct procedures, referred to as “special cases” in the Conduct Regulations. Schedule 2 to the Police (Conduct) Regulations 2004 gives the statutory provisions for special cases.

2.
In almost all circumstances, the procedures set out in the main part of section 3 will be applied.  However, in a small number of cases, and only exceptionally, it will be appropriate to use the fast track procedures.  They are designed to deal with cases of gross misconduct where an officer has been caught “red handed” committing a serious crime, either as a single incident (for instance, a serious assault) or, more likely, after a long-running inquiry which uncovers serious apparent wrongdoing by a police officer (for instance, corruption).

3.
Even where the criteria for fast track (see below) are met there may be circumstances where it would not be appropriate to apply it.  For instance, where it was more likely than not to prejudice a criminal prosecution, or where it might prematurely alert others (police officers or non-police officers) who are, or may be, the subject of investigation.  Another factor might be where more than one officer is involved, where the alleged conduct of one is suitable for fast tracking but not that of the other(s). 

4.
Briefly, the effect of fast track will be to deal swiftly with an officer in advance of any criminal proceedings which may in due course be brought, and would normally expect to result in an officer’s dismissal from the force.  From the decision to put the case onto fast track it is expected that the procedure will be completed within six weeks.  The case will be heard by the officer’s Chief Constable (Assistant Commissioner in the Metropolitan Police) with a right of review by another chief officer and, in due course and in accordance with the provisions of the Police Act 1996, right of appeal to a Police Appeals Tribunal.  In the case of a senior officer, the case will be heard by a tribunal as specified at Regulation 20 (see also paragraph 3.62) with, in due course and in accordance with the provisions of the Police Act 1996, a right of appeal to a Police Appeals Tribunal (see Paragraphs 3.107 to 3.110).  Unlike standard track cases, there will be no oral witness testimony at first hearings of fast track cases, but the appeal to a Police Appeals Tribunal will afford full rights to call witnesses.

5.
A case may be transferred from standard track to fast track, or from fast track to standard track, but on only one occasion either way.  A referral of a case by the head of professional standards/complaints and discipline to the appropriate officer for consideration of fast track or, in the case of a senior officer, by the investigating officer to the police authority/service authority, does not count as a transfer for these purposes, and nor does a decision by the chief officer or police authority/service authority, having had a case so referred, that a case will not be fast tracked.  Where fast track procedures are used and do not result in a finding against an officer, proceedings under the “standard track” may not be used for what is effectively the same breach of the Code of Conduct.

Complaints cases

6.
Where a matter that meets the criteria for fast track has arisen from a complaint by a member of the public, the complainant will have the right to attend the fast track hearing.  However, since the officer concerned will not be giving evidence, the complainant will have no right or opportunity to put questions to the officer concerned. This will need to be explained carefully to the complainant in advance of the hearing.

Evidence

7.
There will be no oral witness testimony at the fast track hearing.  There will be the initial written record of the report, allegation or complaint accompanied by supporting evidence which might typically be written statements, supported by photographs, video or audio tapes, computer records and documentary evidence such as bank statements.

Fast track process

Timing

8.
A decision to fast track may be made at any stage during an inquiry into a report, allegation or complaint.  In some cases this will be simultaneous with a decision to lay a criminal charge and pass the file to the CPS for consideration of prosecution.  In others, particularly during a long running surveillance operation, the point may be reached where the criteria for fast track are met and it would clearly be right to invoke the procedure and lay a criminal charge, but those carrying out the investigation need to continue to gather evidence before submitting a file to the CPS.  (See also Section 3 paragraph 3.36.)

Criteria

9.
Each of the following criteria must be met for the fast track procedure to be applied:

(a)
the report, complaint or allegation indicates that the conduct of the officer concerned is of a serious nature and that an imprisonable offence may have been committed by the officer concerned; and

(b)

the conduct is such that, were the case to be referred to a hearing under regulation 11 and the tribunal or officers conducting the hearing were to find that the conduct failed to meet the appropriate standard, they would in the opinion of the appropriate officer or appropriate authority be likely to impose the sanction of dismissal from the force; and

(c)

the report, complaint or allegation is supported by written statements, documents or other material which is, in the opinion of the appropriate officer or appropriate authority, sufficient without further evidence to establish on the balance of probabilities that the conduct of the officer concerned did not meet the appropriate standard; and

(d)

the appropriate officer or appropriate authority is of the opinion that it is in the public interest for the officer concerned to cease to be a member of a police force, or to be a special constable, without delay.

Procedure for consideration in advance of the hearing 

10.
The trigger to consider fast tracking a case will be evidence which goes to show that the above criteria are met.  The head of the force professional standards/complaints and discipline department will submit the case to the chief officer (the appropriate officer) responsible to the Chief Constable (or responsible to the Commissioner in the Metropolitan Police) for complaints and discipline matters for consideration of invoking the fast track procedures.  That officer will make the decision whether the case is to be fast tracked, which will be based on the above criteria, the available evidence and any other relevant information.  In the case of a senior officer, the investigating officer will submit the case to the police authority/service authority who will make the decision whether the case is to be fast tracked, which will also be based on the above criteria, the available evidence and any other relevant information.  

11.
If the appropriate officer decides that the case will not be fast tracked, he or she will refer it back to the professional standards/complaints and discipline department to proceed under standard track procedures.  In the case of a senior officer, the case will be returned to the investigating officer.  This referral back will not count as transferring from fast track to standard track (see paragraph 5 above). 

12.
If the appropriate officer decides that the case will be fast tracked, he or she will sign a “Fast Track Notice” and arrangements should be made, in the case of an officer who is not a senior officer, for the officer concerned to attend an interview with the appropriate officer as soon as possible.  At that interview the officer concerned will be advised of the nature of the report, allegation or complaint, the decision to invoke the fast track procedures and the nature of the evidence being relied on, copies of which will be handed to him or her.  The officer concerned will also be told the date of the hearing and of his or her right to legal representation and to advice from a ‘friend’.  Where the officer concerned fails or is unable to attend the interview, the written notice and copy document (referred to at the modified regulation 14(1)) shall be: 

(a) delivered to the member concerned personally; or

(b)
left with some person residing at, or sent by recorded delivery to, the address at which he or she is, with the approval of the chief officer residing at the Fast Track hearing.

13.
In the case of a senior officer, the written notice and copy document (referred to at the modified regulation 14(1)) shall be given to the officer concerned by an independent solicitor instructed by the appropriate authority to this effect.  An independent solicitor is one, who is not a member, officer, or servant of the police authority/service authority or of any local authority which appoints any member of the police authority/service authority (see paragraph 3.49 and associated footnote).

14.
The date of the hearing will be not less than 21 days and not more than 28 days from the date the “Fast track Notice” is served.  The date of service starts the six-week period for completion of the fast track process.

15.
If for any reason the “Fast track Notice” and accompanying papers are not served on the officer concerned in person, they should be taken by hand or sent by recorded delivery to the officer concerned’s registered address not more than 24 hours after the date that the meeting was scheduled to have taken place.  (Also see paragraph 12 above).

16.
Not later than two weeks prior to the date of the hearing, the officer concerned should signify his or her intention to admit or deny the alleged breach of the Code of Conduct. 

Procedure for the hearing

17.
The fast track hearing for special constables and non-senior officers will be presided over by the Chief Constable (Assistant Commissioner in the Metropolitan Police) or, if that person is not appropriate, by the Chief Constable of another force.  The Chief Constable will be provided with the papers seven days prior to the hearing.  A fast track hearing for a senior officer will be presided over by a tribunal as specified at Regulation 20 (see also paragraph 3.62).

18.
In addition to the Chief Constable and the officer concerned, those entitled to be present at the hearing are: the head of professional standards/complaints and discipline or more senior officer, to present the case as far as is necessary; the officer’s legal representative and/or ‘friend’, a verbatim note taker (unless the proceedings are tape recorded), any complainant or interested party (see also paragraph 3.72), and any other persons at the discretion of the Chief Constable and with the consent of the officer concerned.  The hearing may take place in the absence of the accused officer.

19.
In the case of a senior officer, in addition to the tribunal and the officer concerned, those entitled to be present at the hearing are: the independent solicitor, to present the case as far as is necessary; the officer’s legal representative and/or ‘friend’, a verbatim note taker (unless the proceedings are tape recorded), any complainant or interested party (see also 3.72), and any other persons at the discretion of the tribunal and with the consent of the officer concerned.  The hearing may take place in the absence of the accused officer.

20.
Whether the case involves a senior officer, non-senior officer or special constables, there will be no oral witness testimony.  Unless the officer concerned (in a case involving a non-senior officer or special constable) has admitted, or admits at the hearing, the alleged breach of the Code of Conduct, the Chief Constable will invite the officer’s legal representative and/or ‘friend’ to address him or her as to why the officer concerned should not be found to have breached the Code as alleged on the basis of the evidence provided.  After hearing submissions the Chief Constable will: 

(a)
find that the conduct has not been proved; or

(b)
decide that the matter requires further inquiry or testing of the evidence and refer it back for standard track proceedings (which is likely to await the outcome of criminal proceedings) to the stage of the appointment of the investigating officer; or

(c)
decide that the conduct has been proved.

21.
If the officer had admitted the allegation or the Chief Constable finds it proved on the balance of probabilities (see paragraph 3.81), written and oral evidence of mitigation and antecedents are presented.  After consideration of this evidence, the Chief Constable may impose punishment from the range available under the standard misconduct procedures (see paragraph 3.87), though it is likely that the most severe punishment of dismissal will normally be imposed.  The Chief Officer will then advise the officer concerned of his or her rights of review and appeal.

22.
The Chief Constable’s decisions and the reasons for those decisions are to be confirmed in writing to the officer concerned not more than 24 hours after the conclusion of the hearing.

23.
A Fast Track hearing for a senior officer will follow the same pattern of those for other officers (see paragraphs 20 and 21) although, if the officer had admitted the allegation or the tribunal finds it proved, the tribunal may only recommend the sanction that it considers appropriate.  On receipt of the report of a tribunal, the police authority/service authority shall decide to dismiss the case or, direct that it be returned to the investigating officer or, take any of the action specified at Regulation 35(2) or (3).  However, if the officer admits the allegation or it is found proved, it is likely that the most severe punishment of dismissal will normally be appropriate.  

Absence of officer concerned

24.
The hearing may proceed in the absence of the officer concerned, but the Chief Constable, or tribunal, should ensure that a legal representative and/or ‘friend’ have the opportunity to be present to speak as necessary on behalf of the officer concerned.

Adjournment of the hearing

25.
The hearing may be adjourned by the Chief Constable, or tribunal, for up to seven days, but this option may be exercised only once.  If the officer concerned or his or her representative seeks an adjournment or adjournments, this may be for an aggregated period up to four weeks.  If either time expires and the hearing does not proceed, the case is to be referred back to the professional standards/complaints and discipline department or, the case of a senior officer, the police authority/service authority, for standard track procedures to be applied or resumed (which is likely to await the outcome of criminal proceedings).

Discipline book

26.
Where there has been a finding of breach of the Code of Conduct, the police authority will be informed and an entry made in the force discipline book.

Publication of outcomes

27.
Forces and police authorities should bear in mind that it would be inadvisable for the outcome of a fast track hearing to be publicised.  Questions from the media should therefore be handled with caution and in the light of legal advice.

Chief Constable’s review – special constables and non-senior officers

28.
The review by the Chief Constable afforded by the standard track procedures (see Section 4) is replicated in the fast track procedures by a review by a Chief Constable from another force.  An Assistant Commissioner from the Metropolitan Police can undertake a review for another force.  

29.
The review may concern either the finding that the Code of Conduct had been breached or the level of sanction imposed, or both.  The process of the review should be as described in Section 4, summarised below and with exceptions as necessary.  Schedule 2 to the Police (Conduct) Regulations 2004 gives the statutory provisions of the review.

Timing

30.
The notice requiring a review is to be lodged in writing by or on behalf of the officer concerned to the Chief Constable (Assistant Commissioner in the Metropolitan Police) within fourteen days of receiving written notification of the decisions of the hearing.  This notice should state whether the officer wants the review to be carried out on the papers or for there to be a meeting.  In either case, the officer concerned is to be provided without delay access to such parts of the recording or verbatim notes of the hearing as are necessary to establish the specific grounds for the request for the review.

31.
The review should be carried out by the Chief Officer within 30 days of receiving the written notification of the decision of the hearing.

Review on the papers or at a meeting

32.
The review may be conducted either on the papers or at a meeting.

33.
If the officer concerned asks for the review to be carried out on the papers, he or she will be responsible for ensuring that the reviewing officer receives the grounds on which the review is sought not later than seven days after lodging the notification for the review.

34.
If the officer concerned asks for a meeting, he or she should be given seven days’ written notice of the date for the review.  Those present at the review will be the Reviewing Officer, the officer concerned and/or his or her legal representative and/or the officer concerned’s ‘friend’, a verbatim note taker, the complainant, where applicable, and any other person at the discretion of the Reviewing Officer and the officer concerned.  The review may take place in the absence of the officer concerned.

Review meeting

35.
The Reviewing Officer will hear oral submissions put by the officer concerned and/or his or her legal representative and/or ‘friend’ before reaching a decision.

Outcomes of the review

36.
The Reviewing Officer will reach one of the following decisions as to the outcome of the review:

(a)
that the conduct had not been proved to the required standard; or

(b)
that the case should not have been fast tracked; or

(c)
that the conduct was proved but the sanction imposed was too severe; or

(d)
that the decision was correct.

37.
These outcomes should then be taken forward in accordance with the following:

(a)
the earlier decision will be quashed and the officer concerned reinstated; 

(b)
the outcome will be quashed and the case referred back to the officer concerned’s force professional standards/complaints and discipline department for consideration of standard tracking the matter;

(c)
the Reviewing Officer will substitute another, less severe, sanction, which can include no further action.  Where this lesser sanction is requirement to resign or reduction in rank, the Reviewing Officer will advise the officer concerned of his or her right to appeal to a Police Appeals Tribunal;

(d)
where the sanction was dismissal, requirement to resign or reduction in rank, the Reviewing Officer will advice the officer concerned of his or her right to appeal to a Police Appeals Tribunal (see paragraphs 39 to 41 below).

Notification in writing

38.
The decisions and reasons for them are to be confirmed in writing to the officer concerned not more than 24 hours after the conclusion of the review.

Appeal to Police Appeals Tribunal

39.
The right of appeal to a Police Appeals Tribunal is available to those officers who have been dismissed, required to resign or reduced in rank.  Section 5 of this guidance describes the procedure to be followed in respect of non-senior officers.  Differences for senior officer appeals are set out at paragraphs 3.98 to 3.101.  Special Constables do not have access to a Police Appeals Tribunal.  

40.
In fast track cases, the Chief Constable’s Review having been carried out by a Chief Constable from another force, the right of appeal is to a Tribunal set up by the officer concerned’s own police authority.

41.
In the light of the special circumstances of the fast track process, an officer eligible to appeal to a Police Appeals Tribunal may defer exercising that right until four weeks after the conclusion of criminal proceedings or a CPS decision not to bring criminal proceedings.  An extension of this period may be granted at the discretion of the police authority.




�  Where the officer concerned is a Superintendent all decisions in the case at its various stages will need to be taken by an Assistant Chief Constable.  This applies throughout the remainder of this section.


�  Cases where there is no Superintendent or Chief Inspector with management responsibility for the officer concerned are unlikely to be common.  However, in any such cases an appropriate officer, depending on the particular circumstances of the officer concerned and his or her post, will need to be appointed to fill this management role.  It may be advisable to identify those situations where this problem could arise and nominate an officer to fill the management role in advance of possible need.


�  An Assistant Chief Constable if the officer concerned is a Superintendent.


�  Where the officer concerned is a Superintendent, the investigating officer must be of at least the rank of Assistant Chief Constable (or the equivalent).  In such a case, the investigating officer would be responsible for the conduct and report of the investigation but could delegate the actual investigative work to other officers.


�  For Superintendents, at least an Assistant Chief Constable.


� An independent solicitor is one who is not a member, officer, or servant of the police authority or of any local authority which appoints any member of the police authority.


�  In the Metropolitan and City of London forces, a Commander and two Superintendents.


�  In the Metropolitan Police, a Commander as presiding officer with two Commanders from another Area acting as assessors; in the City of London Police, a Commander or the Assistant Commissioner with two Assistant Chief Constables or Metropolitan Police Commanders.







