Final Public Sector Regulatory Impact Assessment: Giving the
Environment Agency the power to apply for ASBOs

1.0 Title of Proposal

1. Enabling the Environment Agency to apply for Anti-Social Behaviour
Orders.

2.0 Purpose and intended effect
2.1 Objective

2. The Environment Agency is a Non-Departmental Public Body funded
by the Department for Environment, Food and Rural Affairs and an
Assembly Sponsored Public Body of the National Assembly for Wales.
The Environment Agency's principal aim is to protect and enhance the
environment for people’s enjoyment today and in the future and in
doing so to make a contribution towards the objective of achieving
sustainable development.

3. Local authorities (including county councils), the police, housing action
trusts, British Transport Police and registered social landlords have the
power to apply for ASBOs. Under section 1A of the Crime and Disorder
Act 1998, as inserted by section139 of the Serious Organised Crime
and Police Act 2005, the list of organisations who can apply for ASBOs
can be extended. The Home Office proposes to extend the power to
apply for ASBOs to the Environment Agency.

4. Allowing the Environment Agency to apply for ASBOs in their own right,
gives them access to another tool of a preventative nature which can
effectively tackle the crime and prevent a repeat of the behaviour that
led to the crime.

2.2 Background

5. The Environment Agency has a responsibility for investigating and
taking enforcement action against a wide range of environmental
crimes and anti-social behaviour, including offences from illegal waste
disposal and the pollution of watercourses — such as fly tipping, burning
of waste, dumping rubbish and waste in streams and rivers.

6. Anti-social behaviour orders (ASBOs) were introduced by the Crime
and Disorder Act 1998* in England and Wales and have been available

! Crime and Disorder Act 1998, Section 1:
1.- (1) An application for an order under this section may be made by a relevant authority if it appears to the
authority that the following conditions are fulfilled with respect to any person aged 10 or over, namely-
(a) that the person has acted, since the commencement date, in an anti-social manner, that is to say, in a
manner that caused or was likely to cause harassment, alarm or distress to one or more persons not of the
same household as himself; and
(b) that such an order is necessary to protect relevant persons from further anti-social acts by him;



2.3

3.0

4.0

since April 1999. The powers to impose ASBOs were extended by the
Police Reform Act 2002, which, amongst other things, introduced
orders as an adjunct to county court proceedings. The Anti-Social
Behaviour Act 2003 together with the Serious Organised Crime and
Police Act 2005 strengthened and clarified the law further. The Home
Office has published guidance to help practitioners make best use of
ASBOs as a tool for tackling ASB in their area, and the “Together”
website supplements this with case studies, guidance updates,
templates etc.

Rationale for Government intervention

. The Environment Agency currently prosecutes criminal offences

against the environment. A significant number of these prosecutions
are for waste offences that damage the environment and cause
harassment, alarm or distress to members of the public wishing to
enjoy an unspoilt environment. A magistrates’ court has already
imposed an ASBO following the conviction of the operator of a plant
hire company for burning waste illegally in a skip.

Consultation

. The Home Office has worked closely with the Environment Agency and

the Department for Constitutional Affairs to assess the anticipated
regulatory impact of this measure for the Courts, Legal Aid and the
Environment Agency themselves. The Home Office has also consulted
the Department for Environment, Food and Rural Affairs and the Crown
Prosecution Service who are in agreement with the proposals for the
Environment Agency to be given this power.

Options

. Option 1: Enable the Environment Agency to apply for ASBOs.

This would put the Environment Agency on a similar footing to
Registered Social Landlords in terms of tackling environmental anti-
social behaviour across areas for which they have a direct
responsibility.

10. Benefits: Providing the Environment Agency with a new range of

appropriate interventions to tackle environmental ASB.

(7) An anti-social behaviour order shall have effect for a period (not less than two years) specified in the order or until
further order.

(8) Subject to subsection (9) below, the applicant or the defendant may apply by complaint to the court which made
an anti-social behaviour order for it to be varied or discharged by a further order.

(9) Except with the consent of both parties, no anti-social behaviour order shall be discharged before the end of the
period of two years beginning with the date of service of the order.

(http://www.opsi.gov.uk/acts/acts1998/98037--b.htm#1)



http://www.opsi.gov.uk/acts/acts1998/98037--b.htm#1

11.0Option 2: Do nothing. The current system would remain and the
Environment Agency would be unable to apply for ASBOs in their own
right.

5.0 Costs and Benefits

12.The estimated costs and savings to the Environment Agency, Her
Majesty’s Court Service and Legal Aid are given below and information
upon which these are based are given at Annex A.

13.The projected costs and savings given by the calculations below have
been produced using estimates supplied by the Environment Agency
and data supplied by the Department of Constitutional Affairs. The
assumptions are based on existing ASBO cases and have been
produced by the Home Office, the Environment Agency and the
Department of Constitutional Affairs following discussions about the
anticipated use of the power.

14.The Environment Agency arrived at their estimates following
discussions between their Waste Policy colleagues. The Environment
Agency prosecute on average around 850 criminal cases a year of
which around 450 are expected to involve waste offences — the
remaining cases tend to be for licence breaches for example fishing
and water abstraction.

15.From those 450 offences, it is expected that on average 25% will be
solely corporate based. This means that although the behaviour of the
company as a whole may have caused harassment, alarm or distress
one particular individual cannot be identified as solely responsible for
the offence. In circumstances such as these an ASBO would not be
appropriate. This leaves approximately 340 potential® cases.

16.The 340 relevant offences will comprise a range of offences for which
the Environment Agency is responsible. The particular aspects of
these offences would likely be when an individual caused or repeatedly
caused or was likely to continuing causing a nuisance through:

a. Failure to control a site for vermin/smell

b. Failure to control noise/fumes from their activities

c. failure to control a nuisance caused by the activities of waste
container lorries

d. fly-tipping

17.0ut of the 340 relevant offences, the Environment Agency estimate
that they would annually apply for approximately 50 stand alone
ASBOs and 50 ASBOs on conviction. In addition to applying for these
ASBOs and based on the current breach rate, it is expected that 40%

% Potential cases are where an ASBOs could be applied for in place of a criminal trial.



of ASBOs will be breached (40 cases). Also, a small number of
ASBOs hearings (5%) could be appealed (6 cases®).

18. The following table sets out a comparison of the costs/benefits of
Option 1 — applying for 100 ASBOs (stand alone & orders on
conviction) and Option 2 — effectively the same100 offences
prosecuted through the courts. Included in the analysis is the
additional cost of breaches and appeals for both options.

Cost/Benefits: Give the Environment Agency the power to apply for
ASBOS

: Giving the Environment Agency the power to
CpUE & apply for ASBOs
ASBO cases (50 stand alone &
Total ASBO Costs £330,553 100 | 50 orders on conviction and the
associated court costs)
ASBO Costs to i based on: | 4 ASBO/Crasbo Breach cases
HMCS and Legal Aid '
£505.106 6 ASBO appeal cases
Option 2 Do nothing
Total Court Costs £378,298 100 court cases
Court g?_Sts tIOAHc'iwCS £272.298 based on:
0] Begfel il 6 appeal cases
£650,596

Table 1: Costs of Option 1and Option 2

Cost comparison between applying for 100 ASBOs and the 100
prosecution cases

Total Benefit:

19.To indicate a like-for-like comparison, the 100 ASBO cases (Option 1)
have been compared with 100 Criminal prosecution cases (Option 2).
The figures used to calculate these costs can be found in Annex A. It
is estimated that Option 1 (to give the Environment Agency the power
to apply for ASBOs) where the Environment Agency apply for 50
ASBOs & 50 orders on conviction a year will produce more savings
than a Do Nothing option.

20.The total cost of criminal prosecutions are £47,745 more than the costs
associated with ASBO applications.

£378,298 - £330,553 = £47,745%

® This figure includes one extra appeal relating to an ASBO breach.
“ It should be noted that there may be further cost from additional court hearings to vary prohibitions or discharge
orders after review.



21.

Furthermore, examining the difference in cost for Her Majesty’s Court
Service and Legal Aid shows that Option 1could produce £97,745 of
savings than Do Nothing by:

£272,298 - £174,553 = £97,745"

Additional benefits of Option 1

6.0

6.1

22.

23.

24,

The use of ASBOs as opposed to existing sentencing available
following prosecutions has added benefits. The use of this new power
can lead to faster action against the perpetrators. And given that the
prohibitions of the order will stop a particular behaviour (such as
transporting or burning waste) it will help to stop persistent offenders
from performing activities that cause harassment, alarm or distress to
the community. It will also prevent continued repeat offending.

The Home Office will work with the Department for Constitutional
Affairs to monitor the Environment Agency’s use of ASBOs and the
associated cost and undertake to review the current arrangements
should it be necessary.

Impacts
Impact on public sector

There would be a small impact on the public sector. There are currently
six types of applicant authority, but the majority of the volume of ASBO
applications falls to the police and local authorities. When an
application for an ASBO is made, the applicant authority must have
consulted both the police and the local authority. This does not have to
be a lengthy or costly exercise, rather it ensures that another applicant
authority is not already currently seeking an ASBO for the perpetrator.
In the majority of cases this will simply take the form of written
confirmation, however should the perpetrator be subject to similar
proceedings by the another applicant authority, more detailed
consultations may be necessary. However, in many cases, the
organisations involved are often in regular discussion through wider
partnerships such as Crime and Disorder Reduction Partnerships and it
is unlikely that any additional cost will be disproportionate.

25.Prosecutors from the Environment Agency have already been given

specific ASBO training by the Home Office and they have a extensive
range of guidance available to them.

26. There will not be any significant cost to local authorities, however there

should be benefits from fewer clean ups resulting from the perpetrators
change of behaviour.

27.There will not be any significant cost to the police.



6.2 Impact on business

28.Better management of interventions to combat anti-social behaviour
will have no direct impact on businesses but will, by improving an
areas’ amenity, benefit them indirectly. There would be a deterrent
effect on individuals who may be inclined to cause or likely to cause
harassment, alarm or distress through their business operations.

6.2.1 Small firms Impact Test

29. Some small businesses may provide waste/environmental services.
These businesses already have obligations to the Environment Agency
with respect to waste handling and other applicable requirements.
Where these obligations are not met, the Environmental Agency or
Local Authority may prosecute. This proposed change may affect a
small business if they do not meet their existing obligations, but this
change will not impact on, or change those obligations. Therefore this
measure will not adversely impact small businesses.

6.3 Impact on charities
30.None.
6.4 Rural Impacts

31.Environmental offences can often be more acute in rural areas, than
urban areas because there is greater opportunity to commit offences
unseen. Therefore any impact may be more beneficial than in urban
areas, because this provision may allow quicker intervention.

6.5 Race Equality Impacts

32.Findings of the British Crime Survey indicate that those living in 'hard-
pressed' areas had odds of perceiving high levels of anti-social
behaviour (ASB) that were four times higher than those in ‘wealthy
achiever' areas. We know that around 70% of ethnic minorities live in
the 88 most deprived local authority areas..

33.1tis likely that ASB measures are more extensively used where there
are heavier concentrations of BME groups due to the spatial
distribution of those communities in areas which experience high levels
of crime. However, there is no evidence one way or another to
conclude whether BMEs are more likely to be the violators or victims of
ASB.

6.6 Health Impacts

34.There are no health impacts associated with this provision.



6.7 Sustainable Development Impacts

35.There are no sustainable development impacts associated with this
provision.

7.0 Enforcement sanctions and monitoring

36. There are already statutory requirements for a range of public bodies
and the usual performance management mechanisms will ensure
compliance. At the level of individual cases, non-compliance could
cause applicant agencies additional expense through lost appeals.
Should evidence emerge from that source and/or from our evaluation
that agencies were routinely ignoring the policy then we would consider
further training and support and to rectify the problem.

37.The Environment Agency will monitor the ASBOs that they apply for
and provide the Home Office and the Department of Constitutional
Affairs with information on operations.

38.The Home Office will work closely with the Environment Agency during
the implementation of this provision to ensure that the quality of ASBO
applications is consistent with those brought forward by other applicant
authorities

8.0 Declaration

39.1 have read the regulatory impact assessment and | am satisfied that
the benefits justify the costs.

Rt Hon Tony McNulty MP
Minister for policing, security and community safety

28 July 2006
9.0 Contact

Andy Kerrigan
ASBU

Home Office

2 Marsham Street
020 7035 0061



Annex A

1. The overall costs and savings are based on:

The applicant on average applying for 50 stand alone ASBOs a ye

ar

The applicant on average applying for 50 Orders of Conviction a year

2. ltis assumed that:

3. It

»

t

5. It

75% of all ASBOs (standalones & orders on conviction appeals) and

breaches will need Legal Aid;

5% of all ASBOs will be appealed and 75% of those could be eligible

for Legal Aid;

75% of criminal prosecutions (including 5% of appeals) could be
eligible for Legal Aid; and,

40% of ASBOs are breached.

is assumed that:

\

The average cost of applying for an ASBO to the applicant is
£1,200° per case,

The average cost of applying for an ASBO to HMCS is £340 per
case;

The average cost of Legal Aid for ASBOs is £1,100 per case;
The average cost of Legal Aid for an ASBO appeal is £312 per
case; and,

The average cost of an ASBO appeal to HMCS is £700 per case.

Stand
> Alone

ASBOs

_

is assumed that:

It does not cost the applicant authority anything to apply for an
order of conviction;

The average cost to HMCS for orders on convictions is £0 per
case;

It does not cost Legal Aid anything for orders on conviction as
this cost will be included in full criminal trial,

The average cost to HMCS of appeals for orders on conviction is
£700 per case; and,

The average cost to Legal Aid for orders on conviction appeals

is £344 per case. Y,

is assumed that: —

The average cost of prosecuting a breach for the applicant is
£1,000° per case

The average cost of Legal Aid for prosecuting breach is £344 per
case

The average cost of prosecuting a breach to HMCS is £340 per
case i,

Orders on
Conviction

>— Breaches

® This represents the additional variable costs, on top of a fixed cost of investigation and case
preparation etc



It is assumed that:

\

e The average cost of a criminal prosecution to the applicant is
£1,000° per case;

e The average cost of Legal Aid for a criminal prosecution in a
Magistrates' Court is £344 per case and in a Crown Court is
£14,870 per case; and,

e The average cost of Legal Aid for an appealed criminal
prosecution in a Magistrates' Court is £344 per case and in a
Crown Court is £14,870 per case.

_

It is assumed that:

—

The average criminal trial takes half a day and costs £2,073 per
day, which means the average criminal prosecution cost to

Criminal
Prosecutions

HMCS is £1,037 per case — '\C/lggr'ftrates
e The average cost of a criminal appeal in the Magistrates' Court is
£700 per case
_
It is assumed that:
—
The average criminal trial takes 2 days and costs £4,601 per day,
which means the average criminal prosecution cost to HMCS is
£9,202 per case; and, ~— Crown Court

The average cost of a criminal appeal in the Crown Court is £700
per case.

_



